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Abstract

The European Court of Human Rights requires that any person at the risk of losing  
their home should be able to have the proportionality of the eviction determined by an 
independent tribunal in the light of the relevant principles under Article 8 echr. 
Consequently, member states of the Council of Europe are obliged to implement a min-
imum level of protection against the loss of the home. This paper analyses how the 
requirements are implemented in Dutch and German tenancy law with a focus on evic-
tion cases concerning anti-social behaviour. With the help of a comparative analysis 
several methods of implementing the European requirements are identified. The 
Netherlands and Germany seem to comply technically with the requirements because 
of national built-in proportionality checks. However, it is questionable whether the 
European requirements really improve the position of tenants or whether they should 
be characterised primarily as a procedural hurdle that courts have to meet.
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1	 Introduction

The problem of anti-social behaviour caused by tenants is common across 
Europe.1 In the majority of the cases, the problem can be solved with the help 
of informal interventions such as neighbourhood mediation and warning let-
ters.2 Nonetheless, in the case of serious anti-social behaviour landlords tend 
to rely on the use of evictions to deal with the problem. The European Court of 
Human Rights seeks to limit the use of this instrument because under Article 8 
of the European Convention on Human Rights 1950 (echr) it characterises the 
loss of one’s home as ‘a most extreme form of interference with the right to 
respect for the home’.3 According to the European Court, any person at the risk 
of losing one’s home should ‘in principle be able to have the proportionality 
and reasonableness of the measure determined by an independent tribunal in 
the light of the relevant principles under Article 8 of the Convention, notwith-
standing that, under domestic law, his right of occupation has come to an end’.4

For that reason, Schmid and Dinse argue that the European Court is ‘becom-
ing a serious player in the field and can no longer reasonably be ignored at 
national level’.5 To comply with the European requirements, the member states 
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of the Council of Europe are obliged to implement a minimum level of protec-
tion against the loss of the home into their national jurisdictions.6

In the United Kingdom, the necessity and desirability of these European 
requirements are moot topics. According to Nield, Article 8 echr has led to a 
clash of the ‘titans of our judicial order, namely the House of Lords (now the 
Supreme Court) and the European Court of Human Rights (the ‘Strasbourg 
Court’)’.7 In a number of cases concerning anti-social behaviour, courts in the 
United Kingdom have had to decide whether a defendant in possession pro-
ceedings was entitled to an assessment of the proportionality of the eviction, 
in circumstances where the legislation in the United Kingdom required the 
court to make a mandatory order for possession. This mandatory order is sup-
posed to be granted without any consideration of the reasons for seeking pos-
session, the tenant’s personal circumstances or the overall reasonableness of 
the order. For mandatory orders for repossession all that was required is for the 
necessary procedures to be adequately followed.

Previously the House of Lords held that it was not open for a residential 
occupier against whom possession was sought by a local authority to raise a 
proportionality argument under Article 8 echr.8 The Supreme Court however 
amended this position in 2010 through the Pinnock case.9 The Supreme Court 
re-interpreted the mandatory requirements in national legislation10 and 
accepted that ‘any person at risk of being dispossessed of his home at the suit 
of a local authority should in principle have the right to raise the question of 
the proportionality of the measure and have it determined by an independent 
tribunal in the light of article 8, even if his right of occupation has come to an 
end’.11 Still, the precise scope of this requirement remains unclear in the United 
Kingdom.12 Some practitioners suggest that the proportionality requirement 
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can be overcome by better record keeping and a change in terminology used, 
reducing perhaps the import of the proportionality requirement to something 
of a procedural level.13

In contrast with the uk, the implementation and impact of this European 
minimum level of protection against the loss of the home has yet to receive 
sustained attention at judicial level and correspondingly amongst academics 
in continental Europe. For that reason, this study addresses the following two 
questions: (i) which specific obligations arise from the European minimum 
level of protection against the loss of the home? (ii) in what way does this 
European minimum level of protection against the loss of the home manifest 
itself in the tenancy law of the Netherlands and Germany, especially in cases  
in which the landlord wants to evict the tenant because of anti-social 
behaviour?

The scope of this study is limited to German and Dutch tenancy law for a 
number of reasons. Firstly, the legal systems of Germany and the Netherlands 
are comparable. For a comparative analysis it is required that the legal systems 
share ‘common characteristics, which serve as the common denominator,  
the tertium comparationis’.14 The Netherlands and Germany are both contract-
ing parties to the echr and can be characterised as a ‘civil law culture’.15 
Secondly, tenancy law plays an important role in the Dutch and German soci-
ety, because a substantial share of the housing stock is rented housing. In 2012 
over 45% of all the Dutch premises were rented from housing associations 
(woningcorporaties) or private landlords.16 The German housing market also 

http://www.zenithchambers.co.uk
http://www.tenlaw.uni-bremen.de/
http://www.statline.cbs.nl
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features a significant share of rental dwellings (52%).17 Thirdly, a comparative 
analysis of the Netherlands and Germany is interesting because addressing 
anti-social behaviour has received considerable attention from policymakers 
in both countries. Whilst both countries have a substantial rental sector they 
also differ from each other in that Germany has a predominately private rented 
sector and the Netherlands a social rented sector. Lastly, in both countries 
research data concerning anti-social behaviour is available and accessible. In 
both countries some research has been conducted,18 however, no comparative 
analysis has been made before.

Moreover, the scope of this study is limited to protection against eviction in 
cases concerning housing related anti-social behaviour. This is an important 
topic within the field of housing law. According to Cowan, anti-social behav-
iour ‘has been a policy and legislative, as well as academic, focus for the past 15 
or so years’.19 Anti-social behaviour causes harassment, alarm or distress to 
individuals not of the same household of the perpetrator. In the majority of 
cases, the anti-social behaviour requires interventions from the relevant 
authorities. However, criminal prosecution and punishment usually are inap-
propriate because components of the behaviour are not prohibited by the 
criminal law or in isolation constitute relatively minor offences.20 Although 
the majority of cases concerning eviction actually relate to rent arrears, a sig-
nificant number of cases refer to anti-social behaviour, such as drug dealing, 
noise nuisance, and intimidation.21 Lastly, the case law from the uk concern-
ing the compatibility of national tenancy law with Article 8 echr was con-
cerned primarily with possession proceedings due to anti-social behaviour. 

https://www.destatis.de/DE/PresseService/Presse/Pressekonferenzen/2013/Zensus2011/gwz_zensus2011.pdf?__blob=publicationFile
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Proportionality issues are likely to play a role in cases concerning anti-social 
behaviour, because a significant number of the tenants in these cases seem to 
suffer with mental health issues, family breakdown, and addiction.22

As found by Hulse et al,23 Dutch and German tenancy law is not particularly 
focused on anti-social behaviour per se when compared, for example, with 
housing law in the United Kingdom where specific instruments such as selec-
tive licensing (sections 79–100 Housing Act 2004) have been implemented to 
tackle anti-social behaviour.24 Despite the lack of emphasis in both the Dutch 
and German codes on this issue, both jurisdictions nonetheless provide land-
lords the opportunity of seeking eviction against anti-social tenants and case 
law suggests that landlords usually do. Dutch and German law both lack a stat-
utory definition of anti-social behaviour. However, under both Dutch and 
German law, causing anti-social behaviour qualifies as a breach of the tenant’s 
statutory obligations. Article 7:213 and Article 7:214 of the Dutch Civil Code 
(Burgerlijk Wetboek, bw) oblige the tenant with regard to the use of the rented 
property to act as a prudent tenant and use the premises as agreed. Based on 
established case law a tenant can be evicted if he causes noise nuisance,25 is 
involved in harassing/intimidating behaviour,26 sells drugs or grows a large 
amount of cannabis in the premises,27 or uses the premise for prostitution or 
compulsive hoarding.28 According to Article 541 of the German Civil Code 
(Bürgerliches Gesetzbuch, bgb), a tenant should use the premise as agreed 
upon between landlord and tenant (vertragsgemäßer Gebrauch). The exact 
meaning of ‘vertragsgemäßer Gebrauch’ is determined by what the landlord 
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and tenant have laid down in the tenancy agreement.29 Under German law, 
causing nuisance to other residents qualifies as ‘vertragswidriger Gebrauch’ 
and may result in eviction.30

Whilst centred on Dutch and German law, the comparative analysis is rele-
vant for other jurisdictions facing similar issues and provides an insight into 
different national jurisprudence. In most European jurisdictions eviction is 
used to fight anti-social behaviour and ‘quality of life offences’ in residential 
areas.31 At the same time, Member States all have to meet with the require-
ments that stem from Article 8 echr. This comparative analysis aims to pres-
ent different methods that seek to implement the European minimum level of 
protection against the loss of the home and to improve the compliance with 
the requirements that arise from Article 8 echr too.

This paper has been divided into three parts. The first part analyses European 
case law concerning the minimum level of protection against eviction that 
stems from Article 8 echr. The second part will examine the impact of the 
European requirements on Dutch and German tenancy law in detail. The final 
part presents the conclusions.

2	 Article 8 echr and Protection against the Loss of the Home

In 2008, the European Court decided in the case of McCann v. United Kingdom 
that the loss of one’s home must be characterised as ‘a most extreme form of 
interference with the right to respect for the home’. Moreover, the European 
Court ruled in the same case that any person at risk of losing his home should 
‘in principle be able to have the proportionality and reasonableness of the 
measure determined by an independent tribunal in the light of the relevant 
principles under Article 8 of the Convention, notwithstanding that, under 
domestic law, his right of occupation has come to an end’.32 Subsequently, the 
European Court elaborated the precise requirements that stem from Article 8 
echr in a number of other important judgements.33

http://www.tenlaw.uni-bremen.de/
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It appears from the European case law that the scope of the notion of ‘home’ 
under Article 8 echr is flexible and broad.34 According to the European Court 
it is a question of fact whether a property is to be classified as a home. This 
qualification does not depend on the lawfulness of the occupation under 
domestic law.35 Consequently, for the determination of whether or not an 
interference with the right to respect for the home exists it is irrelevant whether 
the occupier has an occupation right (e.g. a right that arise from a tenancy 
agreement) or not. As a result, Article 8 echr provided protection to squatters 
and unauthorised campers (e.g. Travellers) as well.36 Buyse found that ‘not the 
legal façade - form of tenure or legality of habitation - but the facts behind it 
are decisive’.37

Moreover, the protection provided by Article 8 echr is applicable to owner-
occupiers as well as tenants.38 In the latter case, it is irrelevant whether the 
tenant rents the house from a public authority (e.g. the city council), a social 
landlord (e.g. a housing association) or a private landlord.39 For example, the 
European Court applied the same standards in the case of Brežec v. Croatia, in 
which the tenant rented from a private landlord, as in the case of McCann v. 
United Kingdom, in which the tenant rented from a local authority.40
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Rights (Oxford: Oxford University Press, 2009) at 344–348. See Zrilić v Croatia Application 
No 46726/11, Merits, 3 October 2013 at para 60.

42	 See Bjedov v Croatia Application No 42150/09, Merits, 29 May 2012 at para 63; Buckland v 
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No 27183/04, Merits, 25 July 2013 at para 136.
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118; Buckland v United Kingdom Application No 40060/08, Merits, 18 September 2012 at 
para 64.

Paragraph 2 of Article 8 echr requires that an interference with the right to 
respect for the home meets three criteria. Firstly, the interference has to be in 
accordance with the law. An Act of Parliament, any other legal provision or 
case law which prescribes an interference with the right to respect for the 
home has to be accessible, sufficiently clear as to the circumstances in which 
an infringement may be justified and consistent with the rule of law.41 Secondly, 
the inference should be in the interest of one of the legitimate goals as laid 
down in the second paragraph of Article 8 echr. Case law suggests that con-
tracting states do not encounter great difficulties to meet the first two criteria 
in cases concerning evictions. In most cases, the national legislation provides 
a statutory basis for the eviction and it is relatively easy to argue that the evic-
tion is in the interest of one the legitimate aims (e.g. the protection of the 
rights of others).42

Thirdly, the interference has to be necessary in a democratic society.43  
A number of sub-requirements arise from this third limb. There has to be a 
pressing social need for the loss of the home. Moreover, the European Court 
requires that arguments should be put forward to explain the necessity of  
the interference.44 The reasons for the eviction should be relevant and  
sufficient.45 Furthermore, the loss of the home has to be proportionate to  
the legitimate aim pursued. In addition, the contracting states should pro-
vide  procedural safeguards to the individual at risk of losing his/her home.  
The decision-making process leading to the loss of the home has to be fair and 
the interests safeguarded to the individual by Article 8 echr should be 
respected.46
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2012 at para 64.
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Yet, the European Court allows a margin of appreciation to the national 
authorities, ‘who by reason of their direct and continuous contact with the 
vital forces of their countries are in principle better placed than an inter
national court to evaluate local needs and conditions’.47 In general, the 
European Court emphasises that the margin of appreciation is wide in cases 
concerning social or economic policies, such as housing.48 However, the  
margin of appreciation will tend to be narrower in cases ‘where the right at 
stake is crucial to the individual’s effective enjoyment of intimate or key rights’, 
such as the right to respect for the home.49 According to European Court, the 
context of the case will determine the scope of the margin of appreciation left 
to the authorities and attention should be paid to the ‘particular significance 
attaching to the extent of the intrusion into the personal sphere of the appli-
cant’.50 In the assessment whether the contracting state has remained within 
its margin of appreciation, the European Court will pay considerable attention 
to the procedural safeguards available to the individual.51 The European Court 
made clear that ‘where there is no reason to doubt the procedure followed,  
the margin of appreciation allowed to the domestic courts in such cases will 
therefore be a wide one’.52

The most important element of the required procedural safeguards is the 
possibility to have the proportionality of the measure leading to the loss of the 
home determined ‘by an independent tribunal in the light of the relevant prin-
ciples under Article 8 of the Convention’.53 It was this aspect that was specifi-
cally relevant in Pinnock. In a number of cases the European Court also requires 
that the individual should also be able to have the reasonableness of the evic-
tion determined by court.54 It remains unclear what is the exact difference 
between the assessment of proportionality and reasonableness, but in any 
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case the national court has to consider the risk of homelessness and the per-
sonal circumstances (e.g. health status and the duration of the occupation)55 
of the individual that raised an Article 8 defence.56 If an individual advances a 
proportionality defence, the domestic court should examine the arguments ‘in 
detail and provide adequate reasons’.57

The European Court ruled that determining the proportionality in procedural 
enforcement proceedings and the availability of a temporal adjournment of an 
eviction is not sufficient to comply with the requirements that stem from Article 8 
echr. According to the European court, ‘the enforcement proceedings – which 
are by their nature non-contentious and whose primary purpose is to secure the 
effective execution of the judgment debt – are, unlike regular civil proceedings, 
neither designated nor properly equipped with procedural tools and safeguards for 
the thorough and adversarial examination of such complex legal issues’. 58 The 
European Court ruled that the ‘competence for carrying out the test of proportion-
ality lies with a court conducting regular civil proceedings in which the civil claim 
lodged by the State and seeking the applicant’s eviction was determined’.59

However, it is not mandatory to have the proportionality of the eviction 
determined by court in every case. The requirement of ex officio testing of the 
proportionality does not stem from Article 8 echr. Only if the tenant ‘wishes 
to raise an Article 8 defence to prevent eviction, it is for him to do so and for a 
court to uphold or dismiss the claim’.60 Moreover, the European Court ruled that 
it does not accept ‘the grant of the right to an occupier to raise an issue  
under Article 8 that would have serious consequences for the functioning of the 
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domestic systems or for the domestic law of landlord and tenant’.61 Furthermore, 
the European Court made clear that ‘in the great majority of cases, an order for 
possession can be made in summary proceedings and that it will be only in very 
exceptional cases that an applicant will succeed in raising an arguable case on 
Article 8 grounds which would require a court to examine the issue in detail’.62

3	 Impact of the European Requirements on a National Level

Has the European case law concerning protection against the loss of the home 
had impact on Dutch and German law? In the Netherlands, the Supreme Court 
fully acknowledged the requirements arising from Article 8 echr in 2011. In a 
case concerning the eviction of a squatted building, the squatters argued that 
Article 8 echr was applicable and the proportionality of eviction should have 
been considered before the eviction took place. Citing the abovementioned 
European case law, the Dutch Supreme Court concluded that eviction is a very 
serious interference with the right of the inviolability of the home. According 
to the Supreme Court, everyone at risk of this interference should in principle 
be able to have the proportionality of the eviction determined by an indepen-
dent court before the eviction is carried out.63

In Germany, the abovementioned European case law does not seem to  
have had a direct impact on the level of protection against the loss of one’s 
home. However, this does not mean that German law does not offer protection 
to tenants that face eviction. In 1993, the German Constitutional Court 
(Bundesverfassungsgericht) ruled that the tenant’s right to enjoyment of the 
rented property must be considered equal as the right to property per se as laid 
down in Article 14 of the German Constitution (Grundgesetz). The statutory 
requirements of termination of a tenancy agreement have to respect the com-
peting interests of both landlord and tenant.64

Furthermore, the European requirements can become apparent in the 
already built-in safeguards in Dutch and German tenancy law. In order to exam-
ine the possible manifestations of the European minimum level of protec-
tion against the loss of the home two stages of protection can be distinguished. 
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The first stage concerns the protection that the national law offers against the 
termination of a tenancy agreement. The second stage concerns the legal pro-
tection against the actual eviction.

3.1	 Protection against Termination of Tenancy Agreement
The protection against the loss of one’s home in the first stage can be charac-
terised as substantive tenure protection. According to Maass ‘the essence of 
substantive tenure security is generally to allow the tenant (or any occupier) to 
continue occupying the leased premises a lawful occupier’.65 Usually, tenants 
are lawful occupiers and, provided they are not in breach of their obligations, 
therefore have a valid defence against eviction. An eviction can typically only 
take place if the tenancy relation is terminated.

German and Dutch law provide tenants robust protection against the termi-
nation of the tenancy agreement in the case of anti-social behaviour.66 First of 
all, it has to be taken into account that in both countries tenancy agreements 
are usually concluded for an indefinite period of time.67 This is in sharp con-
trast with the assured shorthold tenancy regime in the uk where tenancies 
typically are for six or twelve months duration. Under Dutch tenancy law it is 
possible to enter into a tenancy agreement for a fixed term, but according to 
Article 7:271 bw the level of tenure protection for the tenant of residential 
space is the same as the protection provided to a tenant with an agreement for 
an indefinite period of time. Under German law, a tenancy agreement for a 
definite period of time can only be agreed upon if the landlord has a specific 
reason (as listed in Article 575 (1) bgb,) such as planned renovation works or 
reconstruction. In the case that the reason no longer exists, Article 575 (3) bgb 
rules that the tenant is allowed to demand the continuation of the tenancy 
agreement for an indefinite period of time.

Furthermore, the national law may provide different types of protection 
against the termination of the tenancy agreement. Firstly, the law may pre-
scribe that a tenancy agreement can only be terminated by court. The Dutch 
and German Civil Codes both lay down the rule that in principle in the event 
that the tenant does not agree to the termination, only the Court is entitled to 
terminate a tenancy agreement. Secondly, the law may lay down limited and 
specified grounds for termination of the tenancy agreement. Thirdly, the law 
may require that the interests of the landlord and tenant have to be weighed 
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up prior to any termination of the tenancy agreement. Fourthly, the law could 
require that the termination of the tenancy agreement is subject to procedural 
controls and requirements.

3.1.1	 Termination Grounds
In both the Netherlands and Germany, the landlord has to comply with a num-
ber of legal requirements in the case that termination with mutual consent is 
not possible. The Civil Codes prescribe specific and limited grounds for the 
termination of the tenancy agreement. Under Dutch law, the landlord has two 
main options if the tenant does not agree with the termination of an agree-
ment. He may send the tenant a written notice of termination or request court 
to terminate the tenancy agreement. According to the exhaustive list of 
grounds for giving a notice of termination in Article 7:274 (1) bw, the landlord 
is entitled to give notice of the termination if the tenant did not behave as a 
‘prudent tenant’. So, anti-social behaviour can be a ground for giving notice.68 
After giving notice, the landlord has to wait for six weeks for the tenant to 
respond. If the tenant does not respond or does not agree to the termination, 
the tenancy agreement is not terminated and the landlord has to request court 
to terminate the tenancy agreement.69 According to Article 7:274 (1) bw, the 
court has to be satisfied that the tenant did not behave as a prudent tenant. If 
that is the case, the court may allow the landlord’s claim and will issue an evic-
tion order on the basis of Article 7:273 (3) bw. If the court dismisses the land-
lord’s claim, the tenancy agreement will be extended for a fixed or indefinite 
period of time.70 If the court extends the agreement for an indefinite period of 
time, the landlord is not entitled to give the tenant notice of termination 
within three years after the court decision.

In practice landlords prefer to request the court to terminate the tenancy 
agreement rather than using the notice procedure because this mechanism is 
less bureaucratic and time consuming.71 Article 7:231 bw rules that a tenancy 
agreement can be terminated by judicial decision directly in the case the ten-
ant has failed to comply with his obligations. Moreover, Article 6:265 bw lays 
down the strict general rule that “any failure” (elke tekortkoming) of the 
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tenant in the performance of one of his or her obligations justifies the ter-
mination of the tenancy agreement.72 To convince the court to terminate 
the tenancy agreement, the landlord has to prove conclusively that the ten-
ant breaches his or her obligations by causing housing related anti-social 
behaviour.

Under German law, two methods of termination of tenancy agreements can 
be distinguished: the ordinary termination and the immediate termination. 
Article 573 (1) bgb prescribes the rules to be followed in the ordinary termina-
tion procedure (ordentliche Kündigung). The landlord is entitled to terminate 
the tenancy agreement if he has a justified interest (berechtigtes Interesse) in 
the termination.73 According to Article 573 (2) bgb, a failure of the tenant to 
comply with his obligations provided that they cannot be considered to be 
insignificant (nicht unerheblich) qualifies as a justified interest. The exact 
meaning of this termination ground is not clear because the German Civil 
Code lacks a statutory definition though, according to the German legislator 
the contractual breach do not have to be very serious.74 In principle, breaches 
that occur sporadically75 or have only minor consequences76 cannot be quali-
fied as a justified interest for the termination. Nonetheless, in some cases, 
breaches that occurred only once, such as crimes committed against the land-
lord, his staff or other tenants, can justify the termination. In short, it is not the 
number of breaches but their gravity and the possibility of their reoccurrence 
that are the decisive factors for the courts.77

An immediate termination (außerordentliche Kündigung) without a notice 
period is possible if the landlord has a compelling reason (wichtiger Grund) for 
the termination. According to Article 543 (1) bgb, this is the case if the con-
tinuation of the tenancy agreement cannot be reasonably required from the 
landlord under the given circumstances and after balancing all the landlord’s 
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and tenant’s interests. Additionally, under Article 569 (2) bgb the immediate 
termination procedure can be followed if the tenant has breached the ‘domes-
tic peace’ (Hausfrieden) ‘permanently’ (nachhaltig) and the continuation of 
the tenancy agreement, under the given circumstances and after balancing all 
the landlord’s and tenant’s interests, cannot be reasonably be required (unzu-
mutbar) from the landlord. Although the German Civil Code does not provide 
a definition of ‘domestic peace’, case law suggests that the ‘domestic peace’ 
refers to the obligation of residents to take each other into account in order  
to make living together in one building possible (Gebot der gegenseitiger 
Rücksichtnahme).78 A tenant may therefore breach the ‘domestic peace’ if he 
or she causes nuisance to residents of the same apartment building as well as 
causing anti-social behaviour.79

Under both German and Dutch law, the existence of a failure of the tenant 
in the performance of their obligations is required to justify the termination of 
the tenancy agreement. However, when compared, the failures required differ 
from each other. Under Dutch law, in both the notice procedure (Article 7:272 
bw) as well as the court termination procedure (Article 7:231 bw & Article 
6:265 bw), any failure of the tenant in the performance of his obligations jus-
tify the termination of the tenancy agreement. Compared to the German 
requirement for the ordinary termination (Article 573 (1) bgb), which requires 
a failure of the tenant to comply with his contractual obligations that is not 
insignificant, the Dutch requirement seems to offer less protection to the ten-
ant and the termination can therefore be justified much more easily. Under 
Dutch law, the court must only examine whether or not there is a failure, 
whilst, under German law, the court must examine whether or not there is a 
failure that is not insignificant. Moreover, under German law, the termination 
grounds differ between ordinary and immediate termination procedure. 
Whilst the ordinary termination procedure requires the existence of a failure 
that is not insignificant, the immediate termination (Article 543 (1) & Article 
569 (2) bgb) requires a compelling reason. With regard to anti-social behaviour 
the permanent breach of domestic peace is required: the ‘Gebot der gegen-
seitiger Rücksichtnahme’ has to be breached seriously and continually and 
there should be a change or possibility of the breach reoccurring. When com-
pared to the required failure of the ordinary termination procedure (a failure 
that is not insignificant) and to the Dutch requirement (any failure), it is clear 
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that the German immediate termination ground is very strict. Consequently, it 
offers the most protection to tenants and termination of the tenancy agree-
ment will not easily be justified. With regard to the European requirements 
that stem from Article 8 echr and its case law, the Dutch termination grounds 
themselves, at this stage, do not offer enough protection to the tenant due to 
the fact that, in principle, every minor failure could justify the termination.

3.1.2	 Balancing of Interests
To comply with the European minimum level of protection against the loss  
of the home, it is crucial to assess whether the tenant is able to have the  
proportionality and reasonableness of the measure determined by an inde-
pendent court or tribunal in the light of the relevant principles under Article 8 
of the Convention. It was found that in both Germany and the Netherlands, the 
tenant is entitled to request the court to balance the interests of the landlord 
and tenant and to consider the tenant’s personal circumstances and the pro-
portionality of the termination of the tenancy agreement.

Under Dutch law, a tenant can argue that terminating the tenancy agree-
ment is not justified and is disproportional. In the procedure of Article 7:231 
bw, the general rule is that any failure of the tenant in the performance of one 
of his obligations justifies the termination of the tenancy agreement. However, 
Article 6:265 bw gives an exception to this strict rule.80 The court has the 
discretion not to terminate the tenancy agreement if the failure in the per-
formance by the tenant of his or her obligations, given its specific nature or 
minor importance, does not justify it overall. The court may, for example, 
conclude that the anti-social behaviour reported did not constitute a serious 
breach of the tenant’s obligations and, therefore, does not justify the termi-
nation of the tenancy agreement and its consequences. The court may also 
conclude that the termination of the tenancy agreement and the subsequent 
eviction have disproportional consequences (e.g. homelessness, health 
issues, financial consequences) for the tenant and other residents.81 It should 
be noted, however, that according to the Dutch Supreme Court the court is 
only allowed to balance interests if the tenant puts forward a proportionality 
defence.82 In the less used termination procedure of 7:272 bw, the court will 
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also check whether the eviction complies with the principle of proportion-
ality. Although the legislature removed the statutory requirement to bal-
ance the interests of both parties in 1979,83 the court still requires that  
the termination of the tenancy agreement and the subsequent eviction is 
proportionate.84

In the German ordinary termination procedure the tenant has a specific 
right of defence (Widerpruchsrecht). According to Article 574(1) bgb the ten-
ant may dispute the termination of the tenancy agreement with the plea that 
it results in unjustifiable hardship (soziale Härte). These pleas may concern the 
current home of the tenant,85 the tenant’s personal circumstances,86 or the 
impossibility to find adequate alternative accommodation. If a tenant disputes 
the termination of the tenancy agreement with the plea concerning unjustifi-
able hardship, the interests of the tenant and the landlord have to be balanced. 
If the assessment leads to a conclusion in the tenant’s favour, the tenant is 
entitled to claim the continuation of the tenancy agreement for a reasonable 
period of time. However, if the continuation of the tenancy agreement cannot 
reasonably be required from the landlord, the tenant is only entitled to claim 
the continuation of the tenancy agreement under different conditions 
(Fortsetzung zu geänderten Bedingungen). In the case that landlord and tenant 
are not able settle the conflict amicably, Article 574a (2) bgb entitles the court 
to balance the interests of both parties and to decide on the continuation of 
the tenancy agreement, the specific rental period and the conditions under 
which the tenant will use the premise.87

In the German immediate termination procedure, the tenant does not have 
a specific right of defence. Nonetheless, the termination grounds of both 
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Article 543 (1) and Article 569 (2) bgb imply a balancing of interests. The ter-
mination grounds already require that all circumstances of the specific case 
should be considered. The main question to answer is whether the breach of 
the domestic peace can reasonably be required of the landlord. Whether  
the breach of the domestic peace is the tenant’s fault is an important but  
not decisive factor in the balancing of interests.88 Case law suggests that a  
high level of tolerance is required from a landlord (and other residents) in  
the case of anti-social behaviour caused by children.89 The same conclusion 
applies to nuisance caused by tenants due to old age and mental health  
problems.90 However, this is not an ironclad rule because case law shows that 
both elderly and ill tenants were evicted after causing serious and ongoing 
anti-social behaviour.91 Furthermore, another important factor in the balanc-
ing of interests is the landlord’s conduct towards the tenant. It appears from 
the case law that provocative conduct by the landlord can be a reason for the 
court to refuse the immediate termination of the tenancy agreement.92

There are a number of interesting differences between Dutch and German 
rules concerning the balancing of interests. The Dutch Civil Code does not 
require an ex officio balancing of interests but entitles the tenant to put for-
ward a proportionality defence. According to Article 6:265 bw, the court will 
not terminate the tenancy agreement if the failure in the performance of the 
tenant, given its specific nature or minor importance, does not justify the ter-
mination. The German ordinary termination procedure also does not include 
an ex officio balancing of interests but entitles the tenant to raise the defence 
concerning unjustifiable hardship (Article 573 (3) bgb). The court will not ter-
minate the tenancy agreement if it allows this defence. Consequently, both the 
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Dutch termination as well as the German ordinary termination procedure 
offer the possibility for the tenant of letting the court examine the proportion-
ality of the termination by assessing its justification or the opposing interests. 
Moreover, in both the ordinary and immediate termination procedures a  
proportionality check is embedded into the statutory grounds.93 The ordinary 
termination requires a tenant’s failure to comply with the contractual require-
ments that cannot be characterised as insignificant. Consequently, the court 
always has to assess the seriousness of the anti-social behaviour in a given situ-
ation. The immediate termination procedure requires a double proportional-
ity check. First, in the case that the landlord relies on Article 569 (2) bgb, the 
court has to assess whether the breach of ‘domestic peace’ is permanent and 
whether a threat of reoccurrence exists. Second, the court has to assess whether 
under the given circumstances the continuation of the tenancy agreement 
cannot be reasonably required from the landlord.

When compared, both systems, at this stage, seem to comply with the 
European requirements that stem from Article 8 echr and its case law. The 
required assessment of the proportionality is available in the Dutch proce-
dures as well as in the German ordinary termination procedure in the form of 
a defence right. Moreover, the German termination procedures offer an incor-
porated balance of interest that not only allows the tenant to put forward a 
defence but compels the court to assess the seriousness of the termination. So, 
the fact that the German immediate termination procedure does not offer a 
defence right is negligible because of the incorporated double proportionality 
check.

3.1.3	 Other Procedural Safeguards
Under both Dutch and German law, the landlord’s right to terminate the ten-
ancy agreement is restricted by formal procedural control over the termination 
of the actual tenancy agreement itself. Under Dutch law, Article 7:272 bw 
requires the landlord to give notice of the termination and wait for six weeks 
for the tenant to respond. If the tenant does not respond or does not agree to 
the termination, the tenancy agreement is not terminated and the landlord has 
to apply to the court to terminate the tenancy agreement.94 Under German law 
the valid termination notice will terminate the tenancy agreement. However, if 
the tenant does not respond or does not agree to the termination, the landlord 
has to request the court to confirm the validation of the termination of the 
tenancy agreement.
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Furthermore, under Dutch and German law, the landlord has to specify the 
grounds of the termination in the written notice and the landlord has to make 
clear that he wants to terminate the tenancy agreement. With regard to the 
German ordinary termination procedure even stricter rules are applicable. The 
landlord has to describe the tenant’s breach and all the relevant circumstances 
(e.g. the date on which the tenant acted in an anti-social manner, the nature of 
the nuisance, etc).95 Further, Article 573c bgb compels the landlord to observe 
a statutory notice period of three months. However, this period is extended by 
three months if the tenant has rented the premises for five years and by another 
three months if the tenant rented for eight years or more. Consequently, the 
minimum notice period is three months and the maximum is nine months. 
The landlord is not, however, required to issue a warning notice before issuing 
a notice of termination.96

In the case of the German immediate termination procedure, the landlord 
does not have to observe a statutory notice period at all. However, he is required 
to issue a warning notice at an earlier stage that describes the anti-social 
behaviour as specifically as possible.97 The notice has to make it clear that the 
landlord considers the nuisance to be serious and will take action if the tenant 
continues to cause problems.98 Nonetheless, the landlord does not have to 
issue a warning notice in cases where it would clearly have no effect or where 
the anti-social behaviour is deemed to be very serious.99

When compared, both legal systems provide procedural safeguards in order 
to protect the tenant against hurried and groundless terminations. Both sys-
tems provide a statutory notice period and both systems require the landlord 
to state the reasons for termination. Consequently, the tenant has time to  
seek legal advice and has the opportunity of providing a defence against the 
grounds as stated in the termination notice. Additionally, under German law, it 
is required to issue a warning notice in the case of an immediate termination. 
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This provision makes sure that the tenant has a chance of avoiding anti-social 
behaviour in the future.

3.2	 Protection against Eviction
The second stage concerns the legal protection against the actual eviction of 
the tenant. The protection in this stage is aimed to ensure due process and fair-
ness and may be characterised as procedural protection. It ‘ensures that evic-
tions take place in a just and equitable fashion’.100

Again, the law may provide different types of protection against the evic-
tion. Firstly, it may be required that the eviction has to authorised by a court 
order. Secondly, the law may prescribe when eviction is allowed. Thirdly,  
the law may require that the interests of the landlord and tenant have to be 
weighed up in order to issue an eviction order. Fourthly, the law could require 
that eviction is subject to procedural controls and requirements.

As a general rule eviction is only allowed if the tenancy agreement is termi-
nated. Under Dutch and German law, only the court is authorised to issue an 
eviction order. In both countries ‘self-help’ evictions are illegal.101 Further both 
the German and the Dutch Civil Codes lay down procedural rules that protect 
the tenant against illegal and arbitrary evictions. This is similar in intent to the 
Protection from Eviction Act 1977 in the uk. The courts are entitled to allow 
the tenant a reasonable period before eviction in order to give the tenant some 
time to find alternative accommodation and prevent homelessness. Besides,  
in both jurisdictions the law provides the opportunity to commence an 
enforcement dispute and request the court to suspend the execution of the 
eviction order.

Under Dutch law, the court will usually decide whether to terminate the 
tenancy agreement and to evict the tenant at the same time. As a rule, the 
court will issue an eviction order if it considers the tenancy agreement to be 
terminated or when the court has itself terminated the tenancy agreement. 
The court will usually allow the tenant a reasonable eviction period (e.g. two 
weeks). Consequently, in most cases there is no need to consider the propor-
tionality of the eviction because the court has already decided whether the 
tenant’s loss of the home is reasonable in determining if the tenancy agree-
ment should be terminated initially.

However, in summary proceedings (kort geding) the landlord is entitled to 
request a summary eviction order from the court. In summary proceedings 
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there are very nearly the same requirements that apply as in the ordinary pro-
cedure but here the court is not allowed to terminate the tenancy agreement. 
There are two requirements for a summary eviction. The case has to be of 
urgent importance and the court should expect that the tenancy agreement 
will be terminated in substantive proceedings. If the court allows the prelimi-
nary eviction order, the landlord has to commence substantive proceedings in 
which the court has to decide whether or not to terminate the tenancy agree-
ment. However, in the majority of cases, landlords do not initiate these sub-
stantive proceedings because they are already satisfied with the eviction 
having already taken place. At the same time, the tenant tends not to initiate 
substantive proceedings because there are usually no reasons to expect  
the results to be different from the summary procedure. Consequently, the  
tenancy agreement continues to exist but neither the tenant nor the landlord 
will rely on the agreement anymore.102

After the court has issued an eviction order, the tenant may initiate an 
enforcement dispute (executiegeschil) and request the court to suspend the 
enforcement of this order. However, the court is only entitled to allow the ten-
ant’s claim in the case of abuse of authority. According to case law, a court  
may suspend the enforcement if (i) the eviction order is based on an obvious 
legal or factual error; (ii) new facts and circumstances result in an acute  
emergency situation for the tenant; (iii) facts or circumstances have arisen  
of such nature that the eviction is contrary to the principles of reasonable-
ness  and fairness.103 Subsequently, courts exercise restraint in suspending 
eviction orders.104

Under German law, the tenant has to vacate the premise after the legal ter-
mination of the tenancy agreement. In case the tenant does not agree with the 
termination of the tenancy agreement or does not vacate the premise within 
time, the landlord has to request the local court (Amtsgericht) to issue an evic-
tion order. The court will examine whether the termination of the tenancy 
agreement complies with the substantive and procedural requirements men-
tioned above. Moreover, in the ordinary termination procedure the court will 
consider the tenant’s specific defences (Widerspruchsrecht). If the court con-
cludes that the termination of the tenancy agreement is justified, it will gener-
ally issue an eviction order.
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According to Article 721 zpo, the court is entitled to allow the tenant a  
reasonable eviction period of a maximum of one year. This is clearly a very 
generous provision and demonstrates the high levels of social protection  
available to German tenants. Within this period the tenant has the opportunity 
to find adequate alternative accommodation and make other provisions as 
necessary. In determining the eviction period, the court will again balance  
the interest of the landlord and the interest of the tenant. The court has to  
pay attention to all the circumstances of the case, for example the availability 
of suitable accommodation,105 the tenant’s physical and mental impair-
ments,106 the terms of the tenancy agreement,107 the tenant’s conduct after the 
termination of the tenancy agreement,108 and the seriousness of the anti-social 
behaviour.109

Lastly, under Article 765a zpo the tenant may request the court to suspend, 
prohibit or withdraw the enforcement of the eviction order. However, the 
court is only allowed to do so, if the eviction will result in unreasonableness 
that violates public morals, because of very special circumstances. This ground 
is interpreted restrictively and is only applicable in very distressing situa-
tions.110 Examples in case law that have been successfully argued include when 
the tenant threatens to commit suicide,111 when the eviction takes place just a 
few weeks before the end of the school year,112 when the eviction will result in 
the homelessness of disabled children,113 or in cases where the landlord speaks 
ill of the tenant as a result of which the tenant cannot find a new home.114

To sum up, the Dutch and German Civil Codes provide their respective  
courts the opportunity to balance the interests of the landlord and tenant in  
this second stage. However, because Dutch and German law provide robust  
protection against the termination of the tenancy agreement initially then the  
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courts do not appear to use this power often. The protection offered in the  
first stage and the protection in the second stage function as communicating  
vessels: if the court has already weighed up the various interests of the parties  
in the first stage and terminated the tenancy agreement, it is usually not neces-
sary  to consider the proportionality of the eviction in the second stage. 
Nonetheless, it is possible at the second stage to consider what is a reasonable 
eviction period even if the ending of the tenancy agreement was not considered 
disproportional.

4	 Conclusion

This study has analysed whether and how the European minimum level of  
protection against the loss of the home is implemented in Dutch and German 
tenancy law with a particular focus on cases concerning anti-social behaviour. 
It was found that both countries seem to comply with the European require-
ments that stem from Article 8 echr and case law from the European Court. 
Notwithstanding that the approach towards housing related anti-social behav-
iour and tenancy law procedures differ substantially, both Germany and the 
Netherlands provide robust protection against the termination of the tenancy 
agreement. With the help of the legal comparative analysis this study identi-
fied several methods that implement the European minimum level of protec-
tion against the loss of the home. Even in the case of extreme anti-social 
behaviour, under Dutch and German law only a court is entitled to terminate 
the tenancy agreement against the will of the anti-social tenant. Moreover, the 
court is entitled to take the personal circumstances of the tenant into account, 
to balance the interests of landlord and tenant and assess the proportionality 
of the termination of the tenancy agreement. Sometimes the tenant is entitled 
to advance a specific proportionality defence and in other procedures the pro-
portionality check is embedded into the statutory termination grounds. Case 
law suggests that in most of the cases Dutch and German courts do not have to 
pay considerable attention to proportionality issues while deciding to issue the 
actual eviction order because of the strong protection against the termination 
of the tenancy agreement. Contrary to other European jurisdictions (i.e. the 
United Kingdom), there seem to be no major problems in technically comply-
ing with the European minimum level of protection because of the already 
built-in proportionality checks in Dutch and German tenancy law.

However, it would be interesting to conduct further (empirical) research  
to assess the impact of the minimum level of protection in practice. There is 
frequently a ‘gap’ between ‘black letter law’ and the reality of the courts and 
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legal practice.115 Do courts in practice pay enough of attention to the propor-
tionality issues in cases concerning housing related anti-social behaviour? 
Moreover, it might be interesting to assess whether the European requirements 
make it more difficult for landlords to evict problem tenants and, consequently, 
make it more difficult to help the victims of serious anti-social behaviour? For 
every non-eviction of an anti-social tenant there is at the very least one upset 
neighbour. Finally, it would be interesting to expand the comparative analysis 
to other similar member states of the Council of Europe that have, for exam-
ple, a considerable rental sectors. With the increase of renting in very many 
jurisdictions across the continent the issue of tenancy law and its ultimate 
sanction – eviction – is not going to go away.

Finally, do the European requirements really improve the position of tenants 
or are they just a relatively meaningless procedural hurdle that the courts have to 
jump over as some in the uk have argued (as discussed above)? In the uk, for 
instance, the examination of proportionality issues with regard to evictions typi-
cally takes place in the County Court usually in a very short possession hearing. 
This approach has been confirmed in Pinnock. These hearings are not reported 
and unless there is a successful appeal the various grounds that are accepted or 
more typically rejected will not see the light of day. Is this short window of oppor-
tunity – of making a proportionality defence before a first instance judge – really 
sufficient in reality to address the substantive goals of Article 8 echr or is it 
merely a procedural nicety? It might be the case that the courts do assess the 
proportionality of the eviction but always – or almost always – conclude that the 
eviction is justified. This seems to be the case in the most of the case law examined 
above. It seems that the margin of appreciation – always present but typically more 
significant in socio-economic matters of which housing is one – tends to reduce 
the direct impact of Article 8 echr rights provided there is scope for the issues to 
be at least raised. In the case of The Netherlands and Germany Article 8 echr 
safeguards are in place and this is certainly to be welcomed. Allowing the defence 
to be raised, be it regarding proportionality or otherwise, after all complies with 
the principles of natural justice – Audi alteram partem (hear the other side)116 – 
just as much as it does Article 8 echr. Perhaps the key question is then whether 
these safeguards are truly substantive or at least in part procedural and subse-
quently whether they do actually improve the well-being of tenants whilst none-
theless balancing their interests with those of their landlords and neighbours.


